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Habitat Banks
Securing a Habitat Bank

• To qualify as registered off-site biodiversity gain, habitat banks must:

• Secure creation/enhancement and maintenance of habitats with a 
S106 planning obligation or conservation covenant for minimum 
period of 30 years; and

• Have surplus biodiversity units formally recorded in the statutory 
biodiversity gain site register operated by Natural England

• We used Section 106 agreement rather than conservation covenant

• We considered no planning permission required



Habitat Banks
What is in the Section 106?

• Plan of the Biodiversity Gain Land

• Land owner covenants
• Registration requirements
• Implementing the Habitat 

Management and Monitoring Plan 
(HMMP)

• Process for allocation
• Process for amending HMMP
• Covenants regulating use of the land 
• Notification requirements - capacity 

report every three months until all 
allocated

• Step-in rights



Habitat Banks
What is in the Section 106?

• Council covenants
• To monitor implementation of HMMP
• Right of access
• Breach notice and step-in rights

• Monitoring details 

• Metric showing baseline

• Habitat Management and Monitoring Plan

• Competency Framework – to ensure 
ecologist for Habitat Bank and LPA meet 
certain criteria



Habitat Banks
What is in the Section 106?

Baseline: 86.92 biodiversity units
Uplift: 89.45 biodiversity units

Proposed Habitats – Mixed scrub, other neutral grassland, ponds, traditional 
orchards, wet woodland. Species rich native hedgerow, ditches, tree planting.



Habitat Banks
Monitoring 

• Walkover survey within 6 weeks of completion of Habitat Improvement 
works for each phase

• Full Habitat and condition assessment survey in Year 5 and every 5 
years after

• Final survey no later than 35 years following completion of first phase

• 30 years monitoring – Years 1, 2, 5, 10, 15, 20, 25, 30 (starts after 
completion of works)

• Calculation for monitoring fee – Estimate of hours for ecologist and 
hourly rate (index linked)

• Benchmarking clause if the Council has to replace ecologist over the 
35 years (no more than 10% above average of 3 quotes)



Habitat Banks
Monitoring 
Notification of allocations – including balance of units not yet allocated

Example of notification of allocations received: 



Habitat Banks
Enforcement

• If habitat banks aren’t progressing as planned, relies on HMMP in 
S106 for Habitat Bank.  LPA granting permission for individual planning 
applications are unable to enforce

 
• 35 years is a long time to monitor 

• LPAs can only ensure a Habitat Bank is registered and units allocated 
against the development, which can be checked against the NE gain 
site’s register allocation reference on gov.uk. 



Habitat Banks
Lessons from negotiation

• Referred to Planning Advisory Service website for example S106s, but 
lots of changes

• Start monitoring once all enhancement works completed, otherwise, 
you will have multiple lots of 30 years monitoring

• No control over allocations - likely to go to developments outside 
borough and price is set by Habitat Bank provider

• Identify ecologist to review monitoring information and contingency 
arrangement

• Flexible approach to habitat delivery in the plan

• Prevents other development coming forward on site for 30 years



Habitat Banks
The Planning Process

• Application Stage – confirm if on-site or off-site

• Standard Condition – referred to in informative only

• Submit Biodiversity Gain Plan

• Habitat Bank is one of the three measures permitted to deliver BNG 
under the Environment Act 2021:

1. Onsite habitat creation
2. Registered offsite biodiversity gain (Habitat Bank); and
3. Purchase of statutory biodiversity credits



Habitat Banks
The Planning Process

• Biodiversity Gain Plan Condition stage:

• Complete Biodiversity Gain Plan form 
• Copy of Allocation Agreement
• BNG Metric

• LPA review information and consult with ecologist if appropriate to 
check if 10% BNG will be achieved

• LPA to check pre and post development calculations, whether it meets 
BNG trading rules and that developer’s habitat valuations are accurate

• LPA should check BNG Allocations Register on gov.uk that off-site 
gains have been registered and allocated to the development



Habitat Banks
The Planning Process

LPA check BNG Allocations Register on gov.uk 
https://www.gov.uk/guidance/search-the-biodiversity-gain-sites-register 



Habitat Banks
Planning Application Process

Source: unknown
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Planning Application Process
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Habitat Banks
Planning Application Process

BNG Scenario Summary of Requirements

Scenario a - non-significant on-
site BNG

Deemed condition to submit Biodiversity Gain Plan will apply, no on-going 
monitoring requirements, landscape and ecology management plan 
condition.

Scenario b - significant on-site 
BNG

In addition to deemed condition, BNG land secured by planning 
conditions, habitat management monitoring fees required through S106

Scenario c - Off-site BNG 
secured through planning 
permission

BNG outside of red line, but within applicant's control/land. In addition to 
deemed condition, BNG delivery and monitoring must be secured through 
S106.

Scenario d – Habitat Bank Developer proposing to purchase units through a Habitat Bank. Not 
normally necessary to secure BNG through additional conditions or S106. 
Deemed condition still applies.

Scenario e - Statutory Credits Developer proposing to purchase Statutory credits. Not normally 
necessary to secure BNG through additional conditions or S106. Deemed 
condition still applies.

Combination of scenarios Where the BNG proposal is secured through a combination of the 
potential scenarios, if one of these requires the use of S106 obligations to 
secure the BNG and HMMP, that should be used instead of duplicating as 
conditions.

Source: Dover District Council



Habitat Banks
Planning Application Process

Source: Dover District Council



Habitat Banks
Informative – where BGP required

Biodiversity Net Gain
The effect of paragraph 13 of Schedule 7A to the Town and Country Planning Act 1990 is that planning permission granted for the development of land in England is 
deemed to have been granted subject to the condition “(the biodiversity gain condition”) that development may not begin unless:

(a) a Biodiversity Gain Plan has been submitted to the planning authority, and
(b) the planning authority has approved the plan. 

The planning authority, for the purposes of determining whether to approve a Biodiversity Gain Plan if one is required in respect of this permission would be 
Elmbridge Borough Council.
There are statutory exemptions and transitional arrangements which mean that the biodiversity gain condition does not always apply. These are listed below.
Based on the information available this permission is considered to be one which will require the approval of a biodiversity gain plan before development is begun 
because none of the statutory exemptions or transitional arrangements listed below are considered to apply.  
The permission which has been granted has the effect of requiring or permitting the development to proceed in phases. The modifications in respect of the 
biodiversity gain condition which are set out in Part 2 of the Biodiversity Gain (Town and Country Planning) (Modifications and Amendments) (England) Regulations 
2024 apply. 
In summary: Biodiversity gain plans are required to be submitted to, and approved by, the planning authority before development may be begun (the overall plan), 
and before each phase of development may be begun (phase plans).

Statutory exemptions and transitional arrangements in respect of the biodiversity gain condition.
1. The application for planning permission was made before 12 February 2024.
2. The planning permission relates to development to which section 73A of the Town and Country Planning Act 1990 (planning permission for development already 
carried out) applies. 
3. The planning permission was granted on an application made under section 73 of the Town and Country Planning Act 1990 and 

(i)the original planning permission to which the section 73 planning permission relates* was granted before 12 February 2024; or
(ii)the application for the original planning permission* to which the section 73 planning permission relates was made before 12 February 2024.

4. The permission which has been granted is for development which is exempt being: 
4.1  Development which is not ‘major development’ (within the meaning of article 2(1) of the Town and Country Planning (Development Management Procedure) 

(England) Order 2015) where:
i) the application for planning permission was made before 2 April 2024;  
ii) planning permission is granted which has effect before 2 April 2024; or 
iii) planning permission is granted on an application made under section 73 of the Town and Country Planning Act 1990 where the original permission to which 

the section 73 permission relates* was exempt by virtue of (i) or (ii). 
4.2  Development below the de minimis threshold, meaning development which:
i) does not impact an onsite priority habitat (a habitat specified in a list published under section 41 of the Natural Environment and Rural Communities Act 

2006); and
ii) impacts less than 25 square metres of onsite habitat that has biodiversity value greater than zero and less than 5 metres in length of onsite linear habitat (as 

defined in the statutory metric).



Habitat Banks
Informative – where BGP required
4.3. Development which is subject of a householder application within the meaning of article 2(1) of the Town and Country Planning (Development Management 
Procedure) (England) Order 2015. A “householder application” means an application for planning permission for development for an existing dwellinghouse, or 
development within the curtilage of such a dwellinghouse for any purpose incidental to the enjoyment of the dwellinghouse which is not an application for 
change of use or an application to change the number of dwellings in a building.
4.4. Development of a biodiversity gain site, meaning development which is undertaken solely or mainly for the purpose of fulfilling, in whole or in part, the 
Biodiversity Gain Planning condition which applies in relation to another development, (no account is to be taken of any facility for the public to access or to use 
the site for educational or recreational purposes, if that access or use is permitted without the payment of a fee)
4.5  Self and Custom Build Development, meaning development which:
i) consists of no more than 9 dwellings;
ii) is carried out on a site which has an area no larger than 0.5 hectares; and
iii) consists exclusively of dwellings which are self-build or custom housebuilding (as defined in section 1(A1) of the Self-build and Custom Housebuilding Act 

2015).
4.5   Development forming part of, or ancillary to, the high speed railway transport network (High Speed 2) comprising connections between all or any of the 

places or parts of the transport network specified in section 1(2) of the High Speed Rail (Preparation) Act 2013.

* “original planning permission means the permission to which the section 73 planning permission relates” means a planning permission which is the first in a 
sequence of two or more planning permissions, where the second and any subsequent planning permissions are section 73 planning permissions.

Irreplaceable habitat 
If the onsite habitat includes irreplaceable habitat (within the meaning of the Biodiversity Gain Requirements (Irreplaceable Habitat) Regulations 2024) there are 
additional requirements for the content and approval of Biodiversity Gain Plans. 
The Biodiversity Gain Plan must include, in addition to information about steps taken or to be taken to minimise any adverse effect of the development on the 
habitat, information on arrangements for compensation for any impact the development has on the biodiversity of the irreplaceable habitat.
The planning authority can only approve a Biodiversity Gain Plan if satisfied that the adverse effect of the development on the biodiversity of the irreplaceable 
habitat is minimised and appropriate arrangements have been made for the purpose of compensating for any impact which do not include the use of biodiversity 
credits.

The effect of section 73D of the Town and Country Planning Act 1990
If planning  permission is granted on an application made under section 73 of the Town and Country Planning Act 1990 (application to develop land without 
compliance with conditions previously attached) and a Biodiversity Gain Plan was approved in relation to the previous planning permission (“the earlier 
Biodiversity Gain Plan”) there are circumstances when the earlier Biodiversity Gain Plan is regarded as approved for the purpose of discharging the biodiversity 
gain condition subject to which the section 73 planning permission is granted.
Those circumstances are that the conditions subject to which the section 73 permission is granted:
i) do not affect the post-development value of the onsite habitat as specified in the earlier Biodiversity Gain Plan, and
ii) in the case of planning permission for a development where all or any part of the onsite habitat is irreplaceable habitat the conditions do not change the 

effect of the development on the biodiversity of that onsite habitat (including any arrangements made to compensate for any such effect) as specified in 
the earlier Biodiversity Gain Plan.



Habitat Banks
Informative – where BGP required
Biodiversity Net Gain

The effect of paragraph 13 of Schedule 7A to the Town and Country Planning 
Act 1990 is that planning permission granted for the development of land in 
England is deemed to have been granted subject to the condition “(the 
biodiversity gain condition”) that development may not begin unless:

(a) a Biodiversity Gain Plan has been submitted to the planning authority, and

(b) the planning authority has approved the plan. 



Habitat Banks
PAS BNG Resources

• The PAS BNG Forum on Basecamp BNG is a useful source of 
information for officers.  

• PAS also has templates for legal agreements and conditions



Habitat Banks
Summary

• The effectiveness of BNG will stem from it being able to deliver 
genuine habitat improvements, but also being able to fit into the ‘supply 
demand’ product box that does end up making people money

• Habitat Banks are just one way of securing Biodiversity Net Gain

• Simplest way for developers to comply with BNG, no additional 
condition or S106 required at application stage

• Individual planning applications unable to monitor if Habitat Banks are 
working, relies on S106 or Conservation Covenant on Habitat Bank 
itself
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